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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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Respondent determ ned a deficiency of $3,075 in petitioners’
1998 Federal income tax and an addition to tax under section
6651(a) (1) of $769.25. After respondent’s concession that
petitioners are entitled to an education credit of $383, the
i ssues are whether petitioners are (1) entitled to deduct certain
Schedule C, Profit or Loss From Busi ness, business expenses under
section 162 relating to a part-time |aw practice of petitioner
Charles AL Brown, Jr. (M. Brown); (2) entitled to deduct a
greater anount of charitable contributions under section 170 than
al | oned by respondent; and (3) liable for the addition to tax
under section 6651(a)(1l) for failing to tinmely file their 1998
return.

At the tinme the petition was filed petitioners resided in
Westfield, New Jersey.

Backgr ound

M. Brown has been an attorney for 30 years. |In 1998, he
worked full-time for a conpany called Mecca and part-tinme with
his own |aw practice. Petitioner Linda L. Brown (Ms. Brown)
operated a child day care services business. Each filed a
Schedul e C for the respective business, but only itens concerning

M. Brown’s Schedule C are in dispute.
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M. Brown’s Schedule C for 1998 reflected the foll ow ng:

G oss | ncone $1, 800
Less:
Car and truck 2,496
| nsur ance
(ot her than health) 3, 096
Rent or | ease 6, 002
Uilities 1, 800

The insurance anount includes car, honeowner’s, and life

i nsurance expenses. The amounts clainmed as a deduction under car
and truck and rent or |ease are for expenses for a | eased 1997
Acura. The anmount deducted under utilities relates to expenses
fromM. Brown’s honme office. Petitioners also deducted $7, 375
in charitable contributions.

On April 15, 1999, petitioners tinely requested an
extension for the filing of their 1998 return. The filing date
was extended to August 15, 1999. Petitioners’ 1998 return was
filed on January 25, 2001.

Upon exam nation, respondent disallowed the follow ng
amounts cl ai med as deductions on M. Brown’s Schedule C  $2,042
of the car and truck expenses; $2,377 of the insurance expenses;
$4,530 of the rent or |ease expenses; and the entire $1, 800 of
utilities expenses. Respondent al so disallowed $1,600 of the

cl ai med deduction for charitable contributions.
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Respondent issued a notice of deficiency to petitioners for

1998 on August 13, 2003, determ ning an incone tax deficiency of

$3,075 and an addition to tax under section 6651 of $769.25 for
failure to file a tax return or to pay a tax penalty.

Di scussi on

A. Schedul e C Expenses

Section 162 allows a deduction for all ordinary and
necessary expenses incurred in carrying on a trade or business if
the taxpayer maintains records or other proof sufficient to
substantiate the expenses.? Secs. 162(a), 6001; sec. 1.6001-
1(a), Inconme Tax Regs. Section 274(d), however, provides nore
stringent substantiation requirenents for certain expenses and
requires that the taxpayer “substantiates by adequate records or
by sufficient evidence corroborating the taxpayer’s own
statenent” the tinme and place of the travel and the business
pur pose of the expense. The deductions that fall within section
274(d) include expenses “wth respect to any listed property (as
defined in section 280F(d)(4))”. Sec. 274(d)(4). “Listed
property” includes passenger autonobiles, any conputer or
peri pheral equi pnent, and any cellul ar tel ephone (or other

simlar tel econmunications equipnent). Sec. 280F(d)(4).

2 Sec. 7491(a), concerning burden of proof, is not
appl i cabl e here because petitioners have not satisfied the
substantiation requirenments. Sec. 7491(a)(2)(A).
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1. Passenger Aut onpbil e Expenses

To substantiate the adequate records requirenent for a
passenger autonobile, “a taxpayer shall maintain an account book,
diary, log, statenment of expense, trip sheets, or simlar record
* * * which, in conbination, are sufficient to establish each
el ement of an expenditure”. Sec. 1.274-5T(c)(2)(i), Tenporary
| ncome Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985).°® Based on a
reconstructed | og provided by M. Brown, respondent allowed a
total of 7,562 business mles on a | eased 1997 Acura, and
accordingly allowed a deduction for a percentage of the vehicle’'s
| ease paynent, insurance, and gasoline expenses. M. Brown did
not provide any additional account book, diary, |og, statenent of
expense, trip sheets, or simlar record for the remaining anmounts
of his vehicle expenses at trial. M. Brown testified to these
expenses with estimations.

W are generally permtted to approxi mate the amount of an
expense if it is deductible but unsubstantiated, bearing heavily
agai nst the taxpayer whose inexactitude is of his or her own

maki ng. Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d Cr

1930). The estimte, however, nust have a reasonabl e evidentiary

basis. Vanicek v. Comm ssioner, 85 T.C 731, 742-743 (1985). No

deduction for expenses under section 274(d), however, may be

8 Tenporary regul ations are entitled to the sane wei ght
as final regulations. Peterson Marital Trust v. Conm ssioner,
102 T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cir. 1996).
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al l oned on the basis of an approximation or the unsupported

testimony of the taxpayer. See, e.g., Mirata v. Conm ssioner,

T.C. Meno. 1996-321; Golden v. Commi ssioner, T.C Meno. 1993-602.

Therefore, M. Brown’s unsupported testinony as to estimations is
not a basis on which we can allow a deduction for these

aut onobi | e expenses. Respondent’s disall owance of the remaining
anounts clainmed for insurance, car and truck, and rent or |ease
expenses relating to the 1997 Acura i s sustained.

2. Hone O fice

Petitioners clained a deduction of $1,800 for utilities for
the portion of their honme used as M. Brown’s office for his | aw
practice. Cenerally, no deductions are allowed with respect to
the use of a dwelling unit which is used by the taxpayer as a
resi dence. Sec. 280A(a). A taxpayer may be excepted fromthis
general rule if the dwelling unit is exclusively used on a
regul ar basis “as the principal place of business for any trade
or business of the taxpayer”. Sec. 280A(c)(1)(A). Respondent
stipulated that M. Brown was “engaged in the practice of law in

t he year 1998”".4

4 Respondent’ s al |l owance of even a portion of M. Brown’s
cl ai mred busi ness expenses was an act of considerabl e ki ndness.
We question whether M. Brown was engaged in the trade or
busi ness of practicing law. Fromthe record and M. Brown’s own
testinony, it does not appear that he conducted his |aw practice
wWth continuity or regularity, or with the primry purpose of
making a profit. Sec. 162; see Comm ssioner v. G oetzinger, 480
U S 23, 35 (1987); Antonides v. Conm ssioner, 893 F.2d 656, 659
(continued. . .)
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We begin by noting that M. Brown admtted that he had no
witten records of these utilities expenses. He testified with
estimations as to the expenses of |ocal and |ong distance
t el ephone service, a cellular tel ephone, conputers, and an
i nternet connection. The cellular tel ephone and the conputers
are subject to the nore stringent substantiation requirenments of
section 274(d), and deduction of these expenses is not allowable
based on testinony and estinmations alone. See Miurata v.

Conmi ssi oner, supra; Golden v. Conm Ssioner, supra. M. Brown

testified that 25 percent of his hone’s | ocal tel ephone service
was used for his |aw practice. Wen any charge for basic |ocal
t el ephone service is based on the first tel ephone |ine provided
to any residence of a taxpayer, it shall be treated as a personal
expense and is not deductible. Sec. 262(b).

M. Brown further testified to the exclusive use of the hone
office for purposes of his |aw practice, but he presented no
evi dence establishing the frequency or regularity with which the
home office was used, or the duties he perforned there. M.

Brown testified that “potential clients” would sonetines neet

4(C...continued)
(4th Cr. 1990), affg. 91 T.C. 686 (1988). M. Brown only had
one incone-producing client during the year at issue, and that
was the business operated by his wife, Ms. Browmn. G ven our
finding and conclusion, infra p. 10, that petitioners did not
substantiate the clained anounts, we need not and do not address
the issue further.
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with himat his office, and sonetimes he woul d travel el sewhere
for neetings. Expenses incurred for incidental or occasional
trade or business use are not deductible even if the hone office
was used exclusively for such purpose. See, e.g., Cally v.

Conmi ssioner, T.C. Menp. 1983-203; Roth v. Comm ssioner, T.C

Meno. 1981-699. Petitioners have not established that the
exception to section 280A(a) applies, and respondent’s
di sal | owance of the deduction for utility expenses clainmed for
the home office is sustained.?®

Petitioners also included under insurance expenses a portion
of their homeowner’s insurance expense allocated to M. Brown’s
home office and life insurance for M. Brown. [|f insurance
expenses are directly related to busi ness overhead, then they
constitute deducti bl e business expenses under section 162.

Bl aess v. Conm ssioner, 28 T.C. 710, 714-715 (1957); see al so

G een v. Conmissioner, T.C. Menp. 1989-599. The life insurance

for M. Brown is not directly related to his | aw practice, and
t he amount representing the honeowner’s insurance expense was not
substanti ated; therefore, respondent’s disallowance of the

cl ai med deduction for insurance expenses i s sustai ned.

5 | f the remaining anobunt of the utility expenses were
properly substantiated and thus all owabl e, the deduction for
t hose expenses woul d have been limted by sec. 280A(c)(5) not to
exceed the excess of the gross incone “derived fromsuch use” of
the home office in the trade or business, reduced by other
expenses of the trade or business.



B. Charitable Contributions

Petitioners clained a total deduction of $7,375 in
charitable contributions for the year at issue. Section 170(a)
provi des a "deduction [for] any charitable contribution"” nmade to
a qualified donee under section 170(c). Section 170(f) provides
record keeping requirenents for certain charitable contributions.
A deduction for any charitable contribution of $250 or nore will
be di sall owed "unl ess the taxpayer substantiates the contribution
by a contenporaneous witten acknow edgnent"” prepared by the
donee. Sec. 170(f)(8)(A). The witten acknow edgnent nust
i nclude (1) the anmount of cash contributed, (2) whether the donee
organi zati on provided any goods or services in consideration of
t he donation, and (3) a description and good faith estimte of
t he val ue of those goods or services. Sec. 170(f)(8)(B). A
written acknow edgnent is contenporaneous if the taxpayer obtains
the statenment on or before the earlier of (1) the date on which
the taxpayer files a return for the taxable year in which the
contribution was made, or (2) the due date (including extensions)
for filing the return. Sec. 170(f)(8)(C

O the total $7,375 deducted for charitable contributions,
petitioners substantiated $4, 775 with contenporaneous witten

acknow edgnments prepared by the donees.® O the remaining

6 The witten acknowl edgnents are fromthe Vehicle
Donation Processing Center, Inc., and Friends of the Filipinos.
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$2, 600, respondent allowed another $1,000 based on M. Brown's
expl anation for reasonableness. M. Brown testified that the
unsubstanti ated $2,600 was nerely an “estinmate based on ny
experience” and did not introduce anything further regarding the
remai ni ng $1, 600. W sustain respondent’s disall owance of the
deduction for the remaining, unsubstantiated charitable
contri butions.

C. Addition to Tax Under Section 6651(a)(1)

Petitioners’ 1998 return was due August 15, 1999, as
extended, but it was not filed until January 25, 2001.7 Section
6651(a) inposes an addition to tax for failing to file a tinely
income tax return, determned with regard to any extensions,
unl ess such failure to file is due to reasonabl e cause and not
due to willful neglect. Sec. 6651(a)(1l). The question whether
failure to tinely file is due to reasonable cause and not willfu
neglect is one of fact, and the taxpayer bears the burden of

proof. See sec. 6651(a)(1l); Rule 142(a); United States v. Boyle,

469 U. S. 241, 245 (1985). A taxpayer’s failure to file is due to
reasonabl e cause if he or she exercised ordinary business care
and prudence and was neverthel ess unable to file the return
within the tinme prescribed by aw. Sec. 301.6651-1(c) (1),

Proced. & Adm n. Regs.

! The parties have stipulated that the return was filed
on this date; therefore respondent has net his burden of
production under sec. 7491(c) regarding the addition to tax.
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Petitioners assert that a car accident involving M. Brown
in May of 1997 and his resulting surgery prevented the tinely
filing of their return. Incapacity on the part of a taxpayer due
to physical illness can establish reasonable cause for failure to
file timely returns. Sec. 301.6651-1(c)(1), Proced. & Adm n.

Regs.; see also United States v. Boyle, supra at 248 n. 6.

Petitioners have not presented any docunmentation as to the car
accident or M. Brown’s surgery, or why these events prevented
the timely filing of the return.® W sustain respondent’s
determ nation as to the section 6651(a)(1) addition to tax.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.
Decision will be entered
under Rul e 155.
8 Al ternatively, M. Brown argued that the addition to

tax was caused by respondent’s failure to follow his instruction
to apply his 1997 overpaynent of tax to the next taxable year.

We find no nerit in this argunent, as M. Brown acknow edged t hat
he received a refund for 1997 and the record does not contain any
evi dence establishing the existence of the 1997 overpaynent or
his instruction to apply it to the next taxable year. Moreover,
at no point do petitioners argue that the 1998 return was tinely
filed.



